TOWN OF LAUDERDALE-BY-THE-SEA
TOWN COMMISSION
SPECIAL WORKSHOP MINUTES
Jarvis Hall
4505 Ocean Drive
Tuesday, May 24, 2016
5:00 PM

1. CALL TO ORDER - Ethics Training

Mayor Scot Sasser called the meeting to order at 5:00 p.m. Also present were Vice Mayor
Mark Brown, Commissioner Alfred “Buz” Oldaker, Commissioner Elliot Sokolow,
Commissioner Chris Vincent, Town Manager Bud Bentley, Assistant Town Manager Tony
Bryan, and Town Attorney Susan Trevarthen and her partner Robert Meyers of Weiss

Serota Helfman Cole & Bierman.
2. DISCUSSION ITEM
a. Broward County Code of Ethics

Town Attorney Susan Trevarthen stated that tonight’s interactive training session would
focus on changes to the Broward County Code of Ethics and would provide an opportunity
for the Commissioners to ask questions in one another’s presence under the Sunshine

Law.

Robert Meyers advised that the Broward County Code of Ethics was amended in
December 2015. Most of the amendments took effect immediately, with others taking
effect in April 2016 and another scheduled for September 2017. He presented a
powerpoint presentation (attached).

The amendments included the definition of terms, such as:

e Contractor/vendor: a person or entity which is currently doing business with or has
supplied goods and services to the Town within two years;

e Potential supplier: a party that has submitted a response to a currently open
solicitation process by the Town; in September 2017, this term will be broadened
to include a party that has responded to a solicitation process within two years;

e Remuneration: wages, salaries, tips, bonuses, profits, direct employer
contributions into retirement plans, return of capital, and other distributions;

e Outside or concurrent employment: providing services to any person or entity other
than the Town.

Town Attorney Trevarthen added that a list of current Town contractors and vendors is
maintained on the Town's website. The list may be used to determine whether these



Lauderdale-By-The-Sea
Town Commission Workshop
May 25, 2016

contractors or vendors qualify for special limitations on gifts. Compensation and
remuneration must be reported.

Vice Mayor Brown pointed out that pension payments to a retiree are not included under
the definition of remuneration, although employer contributions into retirement plans are
included. Commissioner Sokolow also noted that return of capital is listed individually
rather than being considered part of other distributions. Town Attorney Trevarthen
advised that if any Commissioner has concerns about these definitions, they may request
a safe harbor opinion, which, if followed, would provide immunity from prosecution by the
Office of the Inspector General for violations of the County Code requirement to report
remuneration. This immunity would exist even if the Inspector General does not agree

with the opinion.

Mr. Meyers added that volunteer work does not qualify as outside or concurrent
employment, as there is no compensation for this work. Passive activities, such as
investments, are also not considered to be employment.

Mr. Meyers advised that most of the changes to the Code of Ethics relate to gifts. The
previous rule prohibited acceptance of a gift in one’s official capacity from a lobbyist,
contractor, or vendor. This rule applied to both elected officials and their families, and
extended even to very small items, such as a cup of coffee. This rule has now been
relaxed, with a maximum $5 limit on the value of a gift from contractors, vendors and
lobbyists. This limit is lifted if a gift is offered in sympathy or condolence in the event of
significant illness, injury, or death of an official or an official's immediate family member,
but may still be subject to the $50 limit on official capacity gifts.

Town Manager Bud Bentley requested clarification of how this rule would apply to a third-
level vendor that has no direct relationship with the Town. Mr. Meyers replied that, without
a direct relationship with the Town, an entity would not qualify as a contractor or vendor.

Another exception to the $5 gift limit is training: if an entity wishes to pay for an elected
official’s training in connection to his or her position as an official, this is allowed (with a
$100 requirement for reporting to the state). The $5 limit may also be exceeded if a
contractor, vendor, or lobbyist purchases a non-alcoholic beverage for an official.

The final exception is admission to a charitable event: a contractor, vendor, or lobbyist
may pay for an elected official to attend such an event, although the official must
reimburse the entity for any food or beverage consumed by the individual using the ticket.
This applies even if the official gives his ticket to another individual. The $100 state
reporting requirement also applies in the case of charitable events. Officials must make
good faith efforts to determine the cost of admission if it is not stated.

Mr. Meyers continued that gifts accepted from friends must also be below the $100 limit

according to State law to avoid having to report the gift. If the friend giving a gift is also a
lobbyist, however, the prohibition on gifts under the Broward County Ethics Code and the
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$100 maximum state limit would apply. He also pointed out that the new definition of
contractor/vendor excludes other governmental entities in Broward County, such as the
Broward Sheriff's Office or the Broward County School Board. There is no value limit
placed on gifts received in a non-official capacity. He emphasized, however, that if a gift
is intended to influence an elected official's decision making, the size or value of the gift
is immaterial and it must not be accepted under state law.

It was noted that the Broward County Code of Ethics follows State law in determining
what constitutes a gift. An individual does not have to report a gift associated with his or
her private employment, although the Inspector General has stated that gifts received
from contacts made after an individual has been elected should be reported. State law
does not address public officials who give gifts to third parties or other governmental
entities.

The Code of Ethics also prohibits elected officials or their family members from lobbying
other governments in Broward County. An official’s family may, however, do business
with that official’s own government as long as they do not live with the official and are
financially independent from one another.

If an individual appears at a duly noted public meeting on behalf of a client, that individual
is not considered a lobbyist; however, if the same individual meets privately and one-on-
one with other elected officials on behalf of a client, it may be considered lobbying
depending on what is discussed. This also applies to private written communication
advocating on behalf of a client. The updated rule places the burden entirely on the
lobbyist to make a record of the communication s/he has with an official, irrespective of
where the communication occurs or what type of communication is made.

Mr. Meyers noted, however, that the Inspector General has indicated that he would prefer
that, if a lobbyist fails to properly record his or her contact with an elected official, the
burden of recording this contact would then fall back on the official, but there appears to
be no support for this position in the County Code of Ethics.

Mr. Meyers moved on to fundraising activities, for which the Code of Ethics’ rules have
not changed other than the establishment of a time frame. Elected officials engaged in
fundraising activities for charitable organizations must now report this information within
15 days of the activity. If the Town itself sponsors a charitable event, elected officials are
not responsible for reporting this activity.

Service on a host committee that is engaged in fundraising activity must be reported.
Officials must also report any participation in campaign fundraising activities for other
candidates at the State, national, and local levels. If an individual gives a check to an
elected official to be given to a candidate, this must also be reported.

Newly elected officials are required to participate in four hours of training within their first
120 days in office, with another four hours of training required before the end of the first
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year. After the first year, four hours of annual training are required for all elected officials.
The State also requires four hours of training each year.

Requests for safe harbor opinions are no longer required to be made in writing, although
it is advisable to put them in writing. Any safe harbor opinion received must be sent to a
County database within 15 days of receipt. A safe harbor opinion protects the recipient
from being in violation of the Broward County Code of Ethics if all material facts are
provided to counsel. Town Attorney Trevarthen emphasized the importance of providing
all material facts if a safe harbor opinion is requested, as it cannot protect an official
otherwise.

Mr. Meyers reviewed recent safe harbor opinions dealing with travel-related expenses,
the estimated value of an invitation to a charitable event, an invitation to an event in an
official’s private capacity, whether or not valuable items provided at a conference were
considered gifts, and elected officials who are members of organizations that do business
with their cities.

Town Attorney Trevarthen reminded the Commissioners that in addition to State and
County Codes of Ethics, there is also a Town Code of Ethics for elected officials in
Lauderdale-By-The-Sea. The Town Code of Ethics includes restriction of elected officials
from voting on vendors with whom they are affiliated through close, formal, or informal
association. It also prohibits the Mayor or a Commissioner from participating in a shade
session if s/he is affiliated with the party adverse to the Town. She pointed out that both
restrictions apply to current or ongoing relationships, not previous relationships.

Mr. Meyers recalled that the State Legislature first acted in the year 2003 to increase
penalties for public corruption, although he noted that most officials who are jailed for
these offenses were found to have violated federal law in the form of the Honest Services
Act. Most of these violations were related to conflicts of interest. A United States Supreme
Court decision required that in order to prosecute a public official for violation of the
Honest Services Act, an underlying crime such as bribery or unlawful compensation must
be charged along with a conflict of interest charge..

In 2016, the State Legislature changed the standard for violation of the State Code of
Ethics from a requirement to show corrupt intent or motive to a requirement to show that
the official “knowingly or intentionally” committing an unlawful act. This may make it more
likely for prosecutions to be pursued. The definition of official misconduct has been
expanded to include public contractors as well as elected officials. Mr. Meyers pointed
out, however, that prosecutors have typically been less willing to pursue legal action
against the private sector.

Town Attorney Trevarthen briefly noted predatory public record practices, which include
the failure to provide all records requested. A bill to address these practices was recently
introduced in the State Legislature; while it ultimately did not pass, there has been
discussion of a similar bill during the next legislative session.
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The Office of the Inspector General has expressed concern regarding the existing safe
harbor provision, as the Inspector General feels any safe harbor opinions should come
from a centralized entity; however, the Broward County Board of County Commissioners’
Charter Review Committee has not addressed this issue thus far. Another issue is the
potential application of the Code of Ethics to municipal employees as well as to County
employees; at this time, the County Code of Ethics does not apply to municipal
employees. Mr. Meyers concluded that the process of ethics reform in Broward County is
not yet complete and remains subject to further amendment.

With no further business to come before the Commission at this time, the meeting was
adjourned at 6:40 p.m.

AV —

Mdyor Scot Sasser

ATTEST:

Le"/?“/(p
Date
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